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Subject: Guidance for Conducting Endangered Species Act Section 7 Consultations on
Federal Assistance Grants to States

Attached to this memorandum is a guidance document for conducting Endangered Species Act
section 7 consultations on Wildlife and Sport Fish Restoration Program grants administered by
the U.S. Fish and Wildlife Secvice’s Federal Assistance program. This guidance was developed
i\ointly by the Endangered Species Program and the Federal Assistance program, with substantial

1z from the Joint Federal/State Task Force on Federal Assistance Policy. The guidance

es that Federal Assistance grants to States that may affect threatened or endangered species

or critical habitat must undergo section 7 consultation. The guidance also provides examples to
help clarify the proper range of effects that should be considered in the consultation process
when evaluating Wildlife and Sport Fish Restoration graats to States. While this guidance
pertains specifically to how to conduct section 7 consultations for Wildlife and Sport Fish
Restoration Program graats, it should not be construed to foreclose or otherwise limit
cooperation between the Service and our partuers in State fish and wildlife management for
management activities that fall outside of the scope of section 7 consultation.

This guidance should be transmitted to all offices involved in conducting section 7 consultations
on Wildlife and Sport Fish Restoration grants. Please direct any questions regarding this
guidance to Patrick Leonard, Chief, Division of Consultation, Habitat Conservation Planning,
Recovery, and State Graats at (703) 358-2171.
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o Guidance for Conducting
, Endangered Species Act Section 7 Consultation

on Federal Assistance Grauts to States

I.  Scope
Applies to Endangcfed Speciés Act (ESA) section 7 consultation conducted on all Wildlife and Sport Fish

Restoration Program (Federal Assistance) grants administered by the U.S. Fish and Wildlife Secvice
(Service).

[I Purpose

To establish guidelines for determining the scope of effects of Federal Assistance grants and to
dlstmg,utsh effects of Federal Assistance graats from effects of other State actions.

L. Need

Federal Assistauce actions provide graats to States for usc in conducting fish and wildlife conscevation
and restoration activities. Additional information on grant programs can be found at the Service’s website
(http://grants.fws.gov/). The States and Federal Assistance have a unique partnership using grant monies
to further the conservation of natural resources. The States combine their resources with Federal
Assistance grant monies and consequently it can be difficult for the Service and the States to determine
.how far the federal nexus extends into the programs administered by the States. Some people contend
: ~ombining Federal grant and State monies means the entire State: program becomes subject to federal
cy obligations; therefore, the eatire State program is subject to the analysis and legal authority of
section 7. This is not the case — although Federal Assistance creates a partnership with States, significant
portions of State programs are not subject to section 7 consultation. ’

The primary purpose of this guidaace is to help delineate when section 7 consultation is requited. The
purpose of section 7 consultation is to assist federal agencies in meeting their responsibility to ensure that
any action they authorize, fund, or carry out will not jeopardize the continued existence of any listed
species or result in the destruction or adverse modification of designated critical habitat. Secondarily, the
‘consultation process may provide for incidental take of listed animal species for a proposed action.

- Federal Assistance grants are subject to the ESA section 7 consultation requirements (seec Appendix E,
1998 National Section 7 Handbook). Consultation is not required for Federal Assistance actions that have
‘no effect” on listed species or their critical habitats (see “consultation” definition in Section IV).

IV. Definitions

Most of the following definitions are quoted from the 1986 [mplementing regulations for conducting

section 7 consultations (50 CFR §402.02). These definitions and terms are provided context and further
explanation later in this documeat. '

Activities - purposeful undertakings by people. This definttion is not in the ESA, implementing
regulations, or Handbook. The termm “activities™ appears ia the regulations and Handbook and is often

rrectly used interchangeably with “actions.” An activity only qualifies as a (federal) action if it meets
definition below.

Qde‘ral) Action - all activities or programs of any kind authorized, funded, oc carried out 1n whole oc in
patt; by federal ageacies in the United States or upon the high seas (50 CFR §402.02).




' area - ball areas to be affected directly or indirectly by the federal action and not merely the
tediate area involved ia the action. (50 CFR §402.02)

Consultation — weans the cumulative process of action analysis aad findiags that occurs between any
federal eatity and the Service (for purposes of this policy, Federal Assistance consultiag with Ecological
Services), as directed by section 7 of the ESA.

Cumulative effects - those effects of future State or private activities, not involving federal activities, that
are reasonably certain to occur wnthm the action area of the federal action subject to consultation (50 CFR
§402.02). '

Effects of the action - the direct and indirect effects of an action oa the species or critical habltat, together
with the effects of other activities that are tnterrelated or interdependeat with that action (50 CFR
-§402.02).

Formal consultation - occurs when, at the conclusion of informal coasultation, a dctcrmmatxon that the
action may affect and is likely to adversely affect listed species or designated critical habitat. - This
consultation leads to a blologlca[ assessment by the action agency and a biological opinion from the
Service. The bialogical opinion offers reasonable and prudent measures to minimize the effectsof -
anticipated incidental take. Ifa biological opinion concludes that the action uader coasultation is llkcly to
jeopardize a species and/or adversely modify critical habitat, then reasonable and prudent altemanves are
offered by the Service to preclude jeopardy and/or adverse modification.

Incidental take — take of listed: tish or wildlife species that results from, but is not the purpose of carrying
-out an otherwise lawful activity conducted by a federal agency or applicant (50 CFR §402.02).

Indirect effects - effects caused by the proposed action and later in time, but still reasonably certain to
occur (50 CFR §402.02). ’

Informal consultation - means an optional process that includes all discussions and correspondence
betwecn the Service and a federal agency or designated noa-federal representative, peior to formal

{tation, to determiane whether a proposced federal action may affoct listed species or designated
fical habitat. This process allows the federal agency to utilize the Service’s expertise to evaluate the

agency’s assessment of poteatial effects or to suggest possible modifications to the proposed action that
could avoid potentially adverse effects. If, at the conclusion of informal consultatioq, the determiaation is
made that the action will have “no effect” or “may affect, but not likely to adversely affect” on listed
species or designated critical habitat, the ‘consultation process ends with the written concurrence of the
Service on the “not likely to adversely affect” (no written concurrence is necessary for a “na effect”
detecmination).

Interdependent actions — activities that have no mdependent utility apart from the action under
-consideration (50 CFR §402.02).

Interrelated actions — activities that are part of a larger action and depend on the larger action for their
justification (50 CFR §402.02).

V. Guidance for Determining the Effects of Federal Assistance Grant Actions for Section 7
Purposes '

This Section supplements the 1998 National Consultation Handbook. Refer to pages 4-23 through 4-28

of the 1998 Handbook for additional information. This Section briefly examines direct and indirect

effects of proposed federal actions versus the cumulative effects of other futuce non-federal actions. You
~will also find an overview of the boundary between Federal Assistance-funded actions and wholly State-

funded actions. The importance of clarifying this boundary for section 7 purposes canaot be

overemphasized. Section V then provides additional guidaace i applyiag the “but for” test. Section V

also highlights some of the statutory restrictions on Federal Assistance funds that should be understood

¢ to considering effects. Finally, five types of grants are described, and general guidance on '

’ﬁrstanding poteatial effects is provided.

(W)



rect and Indirect Effects of Eederal Actions: Federal actions can cause direct effects (immediate)
ndirect effects (caused by the action and later in time, but still reasonably certain to occur). The .
direct and indirect effects of a proposed federal action are the effects of the fedecal action itself.
Causation is the key element in determining the effects of the action. Ounly those effects that are caused
by the action under coasultation should be considered as direct or inditect effects. It may be useful to
differentiate between effects and actions. One helpful approach is to think of actiens as purposeful
undertakings by people, and consider effects to be the consequences of actions, .., physical changes in
air, sound or light levels, water oc land, or other physical charactedstics of habitat. ’

B. Interrelated or Interdependent Activities: When analyzing the effects of a Federal Assistance action,
determine if any other activities are interrelated or interdependent to the federal action. This is best
achieved by applying the “but for” test. The “but for™ test asks the question, “Would another activity
occur “‘but for’ the action under consultation?" If the other activity would not occur without the action
-under consultation, then the other activity is likely to be interrelated or interdependent. The effects of
interrelated and interdependent activities are considered effects of the action and are subject to
consultation. If another activity would occur without the action subject 0 cousultation, thea that activity
is not interrelated or interdependent and any effects of the activity are not included as effects of the.
action, but the effects might need to be considered as cumulative effects described below. The effects of
:interrelated or interdependent actions should be assessed in the effects analysis in addition to the direct
.and indirect effects of the proposed action itself.

“One precaution: Take care to correctly identify the action under consultation when applying the “but for”
test. For example, Federal Assistance may be considering a graat to build a bradge to connect an existing
highway to an existing campground and stream access used by anglers. The bridge may be
ercndcnt with the highway and the campground, but neither the highway nor the campgrouad s
ependent with the bridge. The effects of the existing highway and campground would not be effects
0 proposed bridge, but would instead be regarded as part of the eavironmental baseline.

C. Cumulative Effects: Cumulative effects are effects of future, non-federal actions that are reasonably
certain to occur in the action area. Such effects are neither caused by the federal action agency nor are
‘they its responsibility. During formal consultation, when the Service writes a biological opinion,
cumulative effects are considered in combination with the effects of the action, the status of the species,
and the environmental bascline when evaluating whether an action is likely to jeopardize the continued
existence of a species or adversely modify its critical habitat.

D. Understanding Federal Assistance Programs and State Programs: The Service provides grants to
_ States to carry out fish and wildlife restoration projects, including but not limited to coordination,
education, land acquisition, operations and maintenance, population and habitat management, survey,
inventory, and research. When Federal Assistance graats are used to wholly, oc pactially fund such
actions, the initiation of informal section 7 consultation is appropriate if the proposed action may affect
listed species or designated critical habitat. In coatrast, States may also fully fund and implement
conservation activities such as public outreach and education, licensing, and setting regulations for
* ‘hunting, fishing and other activities. The effects of activities that are wholly funded by the State that do
not meet the definitions of interrelated or interdependent actions should not be considered as “effects of
the action” when conducting formal section 7 coasultations (See Section 7 Handbook, pages xiit and x1v).

E. Statutory Requirements and Limitations of Use of Funds as They Affect the Service’s Ability to
ence Project Changes to Accommodate Threatened and Endangered Species Needs: The Service’s
rity to require changes in a proposed action occur under formal consultation in: reasonable and
Wicat altematives (RPAs) to an action that is likely to jeopardize the continued existence of a species ot
adversely modify oc destroy its critical habitat; or reasonable and prudent measures (RPMs) and terms




nditions (T&Cs) in an incidental take statement. The Service’s ability to require changes to a
sed action through a RP A ace limited by the Service’s legal authority and jurisdiction under the
Federal Assistance program. The Service’s authority to make changes through RPMs and T&Cs are
limited by the “minor change™ rule (see the Consultation Handbook and 50 CFR §402.14(i)(2)).

The Dingell-Johnson Sport Fish Restoration and Pittman-Robertson Wildlife Restoration Acts prohlblt
the use of grant funds for law enforcement, licensing, and regulatory functions. Grant funds under these
programs may not be used to write or enforce regulations, including hunting, fishing, or other natural
resource uses, or issue licenses and permits for such uses. These are considered wholly State policy
actions not appropriate for federal participation. Therefore, since there is no federal nexus to these types
-of State activities, the Service cannot mandate changes in regulations, licensing, or permitting for
protcctmg listed species through the section 7 process. In addition, Federal Assistance authority under
two major programs (Wildlife and Sport Fish Restoration) is limited to an evaluation of eligibility and a
test of “substantial in character and design” (50 CFR §80.13) that apphcs to Federal Assxstaucc Programs:

All pmjcu.s prapabed jbr Junding under the Acts must be substanual in character and destgn 4 :
substantial project (for fish and wildlife purposes) is one which: (a) Identifies and describes a need within'
the purposes of the relevant Act to be utilized; (b) Identifies the objectives to be accomplished based on
the stated need; (c) Utilizes accepted fish and wildlife conservation and management principles, sound

design, and appropriate procedures; and (d) Yields benefits which are pertinent to the identified need ata
level cammensurate with project costs.

F. Grant Types: The following discussion illustrates where the effects of thc federal action begins and
ends for several common types of Federal Assistance-funded State projects.

‘ L. Surveys, Data Collection and Analysis Grants: Effects of federally-funded sucveys and data
collection are from physical actions of taking measurements or making estimates. Service grants
may also fund data analysis and management recommendations based on data analysis. The uses of
data for analysis are vacied and unpredictable. Data analysis and recommendations occur “on
paper" and by themselves cause no effects. Policy is established when policymakers enact
regulations, which typically involves the consideration of a number of information sources that may
ot may not include data and recommendations from federal actions. Establishment of policy by -
State policymakers is not a federal action. The existence of data and analyses of data should be
considered neutral and to have no effect on the environment. The use of data or analysis of data in
decision-making by policymakers is generally accompanied by other considerations not related to
the specific data. For these reasons, uanless there are unusual circumstances, data collection actions
do not have interrelated or interdependent activities and do not have effects aside from those caused
dicectly or indicectly by the physical acts of data collection {(e.g. disturbing sediment in a stream or
harassing a nesting bird). The effects of federally-funded surveys and data collection do not
include the effects of States establishing hunting and fishing regulations based on the resulting data

2. Land Acquisition: In general, the purposes of a land purchase are the focus of the section 7
consultation because the federal action of deciding whether to fund land purchases is based on a
determination of whether the action is “substantial in character and design™ (50 CFR §80.13). To
make that determination, Federal Assistance reviews the purposes for which the land is being
pucchased. In consultation. future management of land proposed for acquisition is addressed in the
limited fashion described below. Unless caused by the grant and reasonably certain to occur, the

eeffccts of graats to acquire land generally do not include analysis of actions that might be taken by

landowmers prior to completion of the acquisition.



nsultation on a federal action of funding land acquisition needs to consider direct and indirect
effects as well as the effects of interrelated and interdependent activities. For example, the traasfer
and recocding of title or deed from one eatity to another is an interrelated activity because transfer
and recording of title or deed would not likely occur “but for™ Federal Assistance funding the land
acquisition. However, the effect of the deed or title transfer in and of itself ts ail.

Future management of land proposed for purchase could involve indirect effects, or interrelated and
nterdependent actions based on how the general or specific purposes and uses of the proposed land
 purchase are described or need to be described in the grant proposal or grant agreement to satisfy

- the “substaatial in character and design™ test (sée 50 CFR §80.13, above). However, effects
analyses are not constrained to those contained in the “substantial in character and design” test.
Future management actions are subject to applicable ESA provisions and prohibitions either as they
are conducted by the State ot as part of a future Federal Assistance grant.

Land acquisition grants may include funding for specific construction or other development. Ifa

specific construction activity is a part of a land acquisition grant, or if thc purchasc would not be

“substantial in character and design” without specific future management or construction, then any

effects caused by the management or construction activity would be included with the effects-of the

action. This would apply only to the management and/or construction activities.identified at the .
- time of acquisition necessary to make the purchase “substantial in character and design” and not to

all management actions taken in the future. Those future management or construction actions

would be covered under future Federal Assistance grants with a new section 7 consultation, or

independently funded and carried out by the State agency with no section 7 requirements, but still

in compliance with the ESA.

'Thcre is a continuing, larger, unresolved debate within the Service over assessing effects relative to
land disposal in a number of the Agency’s programs. For this reason, this guidance does not
address land disposal in the Federal Assistance Program. Laad disposal is less common in the
Federal Assistance Program than land acquisition and future Fedcral Assistance guidance on this
topic will be forthcoming when the issue is resolved.

.. —3. Coordination and Technical Assistance: Generally, these types of grants fund State cmployccs

: to.conduct planning and coordination activities and to provide technical information to public and
private entities. The duties of a technical assistance position include providing environmental
comments on documents for projects that may impact the State’s fish or wildlife resources,

- providing answers to resource questions from the public, and creating written materials for
landowners contemplating habitat improvement projects. In addition, these grants can fund
workshops, meetings and printing of informational matenials. The information associated with
these graats does not constitute direction or other mandatory guidance. As with all Federal
Assistance graats, technical assistance funds cannot be used for law enforcement or regulatory
purposes. Technical assistance grants do not fund implementation of on-the-ground actions, but
rather provide information, and it is highly unlikely that they, or associated interrelated or
interdependent activities, would cause adverse effects to listed species. For this reason,
coordination and technical assistance grants would rarely, if ever, have direct or indirect effects on
the environment including listed species or critical habitats. See the discussion presented in the

Surveys, Data Collection and Analysis example for additional explanation regarding the effects of
imformation. :

' 4. Education: Generally education grants do not fund implementation of on-the-ground actions,
but rather provide information. It is highly unlikely that they would cause adverse effects to listed
species or have associated interrelated or interdependent actions. For this reason, education grants



g would rarely, if ever, have direct or indirect effects on the environment including listed species or
’critical habitats. Most of these actions will result in “no effect” determinations.

5. Dcvclopmeat: Grants that fund construction, reconstruction or routine maintenance of facilities
may result in physical changes to the environment and may include interrelated and interdependent -
actions that may also cause physical changes to the eavironment. The physical effects of such
changes would be part of the effects of the federal action of funding the development project. The

direct and indifect effects of the proposed action and effects from interrelated and interdependent
actions must be considered.

VL Examples of Applying the Guidance to Projects

Below are examples of projects that are similar to actual projects funded by Service grants. Each example

is described and then following is a rﬁsponse that shows how the guldancc should be gcncrally applied to
the example.

Examgle 1. A boat access site was purchased in 1977 with Federal Assistance funds when no listed
species occurred in the area; No effects were expected and no-consultation occurred on ‘the Federal
Assistance funded purchasé. The boat access site includes several actes of vegetated uplands that harbor
a'now-listed animal. Current Federal Assistance grants for the site are for maintenance of the access
facilities (launch, approach, trails to fishing sites, parking lot, trash removal, and toilet maintenance), but
do not address management of the vegetated uplands. Overnight camping is prohibited on the entire site,

but sometimes does occur in the vegetated area. Are effects from ovemnight camping part of the effects of
thc maintenance funding?

lee [ Response. No. This is an.example of an operation and maintenance grant on existing,

cloped sites. The effect of the maintenance, including protective measures should be the subject of
coasultation, not the effect of illegal uses unless a strong argument can be made that the itlegal activities
are a result of the action, will occur later in time, and are reasonably certain to occur, and/or are
_interrelated or interdependent to the action. Linking the illegal activities to the action of funding routine
maintenance is unlikely in this situation. The previous purchase and existence of the developed facilities
is not uader consultation and the land is scrving the pucposcs for which it was purchased. The
‘unauthorized or prohibited uses by citizens of lands purchased with Federal Assistance funds are not
effects of the federally-funded maintenance, provided maintenance includes reasonable measures.to
diffecentiate between intended and prohibited public uses.

" Example 2. Federal Assistance has funded the State to hire a technical coordinator who will provide -
comuments regarding the cffccts on fish and wildlife from many federal actions in'the State, including
federal highway projects, Forest Service actions, and Army Corps of Engineers permitting and dam
operations. The federal actions the technical coordinator will comment on would likely have far reaching
cffccts on many listed specics and critical habitats. In the past, the Statc comments have not always

focused on the protection of all listed species and critical habitat.” Does federal funding of this grant-
trigger section 7 cousultataon"

- Example 2 Response. No. This is an example of a technical guidance grant. The federal action of funding
a State technical coordinator has no effect on listed species or critical habitat.

Example 3. Federal Assistance is proposing to fund a State elk and deer compatibility study. The study

casure the difference in browse availability in areas with oaly elk or deer, with areas with elkc and

. Two trained biologists will require 15 field days to collect browse measurements. One study area
was recently closed to hunting through the State’s hunting regulations for purposes not related to the



Q&d study Using a grant from a private source, the State has also recently purchased public hunting
S on pnvately owned land that was previously closed to huating. When the State posted the study
area closure with signs and public notices, the State also included notification of the new access at the
previously closed area. Gray wolves and grizzly bears, as well as many listed fish and plants occur in
both the newly open and newly closed areas. [Is section 7 consultation required for this action?

Example 3 Response. No. This is an example of a research grant and the federal action is funding a
‘study. There are no anticipated impacts to listed species of two biologists walking through habitat
‘assessing browse trends. Closing the hunting area was a State hunting regulation, unrelated to the
proposed action and is not subject to section 7 consultation. Likewise, opening the new hunting area
using private funds is'not part of the federal action of the study, and the effects of opening the huating
area would not be constdered as effects of the proposed federal action.

Example 4. Federal Assistance is proposing to fund a State grant to conduct an aerial helicopter survey of

“deer in an area with a large number of endangered plants that are eaten by the deer. Biologists will record
the number and location of deer observed 1n the survey area. Biologists will compllc and analyze the data
from previous years to determine the trend in the population. The State will wholly fund biologists who

use the report to rmake recommendations on deer harvest to policymakers whao establish the public-policy
on regulations, scasons, bag limits, and their enforcement. If the hunting season is closed, deer numbers

" may increase and those deer may eat some of the endangered plants Policy makers will receive-
information and recommendations from other biologists, other agencies, and the public prior to making a
decision. Is the grant that funds this activity subject to section 7 consultation?

Example 4 Response. No, unless there are demonstrable data to support a finding that the physical acts of
llection such as flying and landing the helicopter impact listed species. This is an example of a

y and inventory grant and the federal action is funding the survey. The data generated by the survey
is varied and unpredictable. The data could indicate a stable, increasing, or decreasing trend in the deer
population. The decision on what to do with the data and any changes in public policy and regulations are
made by policymakers, with consideration of public safety, environmental and economic effects, and
other issues not related to the data. The effects of the hunting regulations set by a State policymaking
process would not be considered as effects of the federal action of collecting the survey data.

Example 5. The State has proposed funding a parking lot expansion and bridge improvement over Big
Stream on the Big Stream State Wildlife Management Area. Big Stream State Wildlife Management
Area was originally purchased with Federal Assistance funds in 1958. The bridge over Big Stream and-
thc parking lot both existed on site prior to the State purchasing the area. The parking lot is over 500
meters from the Big Stream and services the trailhead for the four-mile, non-motorized, loop trail that
winds through the wetland adjacent to Big Stream. The trail head is used by birders, duck hunters, and
cross country skiers. The Wildlife Management Area prohibits non-passenger vehicles, biking, and
horseback riding throughout the Wildlife Management Area, and prohibits hiking or skiing off the trail
The trail does not go through the steep, rocky slopes on the edge of the wetland. The bridge improvement
will include removal of the existing mud and rock abutments and the one lane wooden bridge. The’
improvement will replace them with timber and concrete abutments and a one-lane steel bridge. The
parking lot expansion will increase the existing gravel lot by 3,000 square feet and allow roughly five
more passenger vehicles to use the parking lot, bringing the total number of vehicles that may use the
parking lot to 20. The parking lot expansion will require removal of half of a little-used picnic area that
was constructed in 1968, but will not distupt currently undeveloped habitat. Threatened fish occur in the
Bigadtream. Three listed plants endemic to steep, rocky slopes also occur on the Wildlife Management
The State has surveyed the bridge and picnic areas and immediate area around them, but did not

Cate any of the listed plants or suitable habitat for them. [s section 7 consultation required for this
graat?




gle 5 Response. Yes. This is an example of a facilities construction grant. The effects of this
p¥posed action would include all the physical effects of the parking lot expansion and changes to the
beidge and bridge abutmeats. If the packing lot expansion would likely increase the poteatial for human
use beyond the baseline, then the indirect effects of the of increased human use should also be considered
as part of the effects of the proposed action. Because of the steep, rocky slope in the area of the proposed-
action or areas affected by the proposed action, one would expect no effects on listed plants. However,
thredtened fish occur in Big Stream, therefore effects on the fish from the bridge work would potentially
be unavoidable, and may be adverse, depending upon the timing and other measures that are available to
avoid or reduce effects. When designing the project, appropriate staff, such as State biologists and
mianagers, and the Service’s Federal Assistance and endangered species biologists should consider the
‘best methods for accomplishing the proposed bridge and parking lot work while protecting the threatened
fish in Big Stream. If adverse effects are likely, formal consultation on this action would be necessary. If
a Corps’ Clean Water Permit is also required for this action relative to in-water work associated with the
bridge, that action should be regarded as interdependent with the Federal Assistance grant and any effects
of the Corps permit would be included as effects of the Federal Assistance grant. ' . .
Example 6. The State proposes to conduct hunter.education using, in part, grant monies.from Federal
Assistance. The hunter education classes will include discussion of known big game management®
techniques, as well as training to help huaters successfully ideatify the geader of an introduced spevies of
ungulate.- Through its regulations establishing permit numbers for this ungulate species, the State wants
to only harvest males because the herd is below optimum size and they wisti to allow the herd to increase
_ in numbers uiitil it reaches herd objectives. The ungulate’s foraging habits impact the habitat of a listed.
species. Is section 7 required for this grant action supporting the hunter education classes? ‘

ple 6 Response. No. This is an cxample of a huater education grant. Education grants have “no
JECL” on listed species or their critical habitats because there are neither identifiable direct or indirect:
effects nor are there any interrelated or interdependent actions related to the grant proposal. Transfer of
knowledge and information does not create effects for section 7 purposes. Establishing permit numbers is

~ the action that may affect the listed species, and this is a state action independent of the huater education
graat. ~

Example 7. The State has appfied to Federal Assistance for a graat to fund the purchase of native:
grasslands to provide huating opportunities primarily for a metropolitan area 100 miles away. Hunting
demand exceeds opportunity and the State commission heartily endorses the proposal. Species proposed
for huating are ring-necked pheasant, mourning dove, and waterfowl. In order to provide suitable habitat
“for those targeted species, the native grasslands will have to be converted to row crops and several
shallow wetlands. The native grasslands are home to another grassland bird, and whooping cranes
occasionally fly over the area during fall and spring migrations. The whooping crane is listed as

endangered and the grassland bird is proposed for listing under the ESA. Is section 7 consultation
required for this grant action?

Example 7 Response. Yes. This is an example of a land acquisition grant. The legal process of acquiring
the land would have no effect on listed species or their habitats. Hawever, because of the stated
objectives of the land purchase, it is reasonable to assume that subsequent to land sale to the State, the
grasslands would be converted to crop land which would likely impact the nesting activities of the
grassland bird. These land use conversions are either indicect effects ar interrelated actions related to the
realty transaction process and need to be considered in a section 7 consultation. The impact on whooping

Qgts is either neutral (no effect) or beneficial (may affect, not likely to adversely affect) due to the

P tion of wetlands. The Service needs to provide written concurrence that it is not likely to adversely
atfect whooping cranes. ‘




. le 8. The State has applied to Federal Assistance for a grant to fund a hunter check station that
#7s information on a number of wildlife species harvested, including wild pigs that ate a State-

regulated game animal. The data gathered at the check station will be used to assess the health, age
structure, sex ratios, and other life information of the pig population. The information will help enable
the State to make informed management decisions for the pig population. Pig hunting is controversial
within the State because they are non-natives and destroy habitat occupied by native listed species. A
faction that would like to see pigs eliminated rather than regulated for sport huating contends that
information gathered at the check stations is used to make management decisions and thus the entice

wildlife mariagement program of the State fish and wildlife agency is subject to section 7 consultation. s
this grant subject to section 7 consultation?

Example 8 Response. No. This is an example of a survey and inventories grant. The physical process of
collecting the data will not cause effects to listed species and their habitats and does not trigger section 7
cousultation. . The general operation of the State agency is not part of the federal action of funding the
collection of data through surveys and inventories, even if data may be used in later management

-decision. Thercfore, the gencral wildlife management program operation of the State agency is not subject:
to section 7 oonsultauou

Examgle 9. The State wtshes to use.a Sport Fish Restoration grant to stock non-native, hatrhm'y«mmeﬂ
rainbow trout in streams occupied by a listed threatened species. Rainbow trout are highly sought by the
State’s sport anglers and there is widespread support for this proposed action because the streams cannot
supply enough fish to satisfy local angling demands. Does section 7 apply in this case?

Example 9 Response Yes. This is an example of a fish and wildlife population management grant. The
\ stocking rainbow trout in habitat occupied by listed species would likely cause direct and indirect
gs to the listed species. The effects of this grant proposal will have to undergo section 7 consultation
etermine if the effects are adverse. If the effects are adverse to listed species or their critical habitats,
formal consultation is required. However, if the non-native species had previously or historically been

stocked into the system, the exteat of the pre-existing stocking program should be included as part of the
envitonmerital baseline.

Example [0. The State wishes to increase public awareness of its properties. It proposes a grant to
Federal Assistance to develop, publish, and distribute information that features the properties” locations,
- uses, history, and other types of information that would be useful to the public. Some of the propertics
have listed species within their boundaries. Does section 7 apply to this grant action?

Example 10 Response. No. This is an example of an outreach grant. The development of information
has no effect to listed species, therefore; section 7 is not required on this type of graat proposal.

10



DEC 11 208

To: .  Thomas Rennett, Pr(mdent .
: * International Association of Fish-and Wildlife- Agencies

Steven Williams, Director-
U'S. Fisti and Wildlife Seryice

me_ | ' Terry Crawforth, c@c%,m

Joint StatefFederat Fask Foroe tance-Policy |

L Clint Riley, Co-Chair (
c , Joint State/Federat Task-Foree da te sistance Policy
Subject: Policy Recommendation of the Joint S(ateerdéml Task Force on Federal Assistance

Policy - Guidance for Conducting Endangered Species Act Section 7 €onsultation on
Federal*Assistance*Gmnts to States :

The Joint State/Federal Task Foree on Federal Assistance Policy (JTT) submits the attached
recommendation concerning “Guidance for Conducting Endangered Species Act Section 7 Consultation

- on Federal Assistance Grants to States” for your review and consideration. We suggest that the guidance
be implemented in the form of a Director’s memorandpm. o '

The substance of the policy recommendation is detailed within the body of the recommendation itself. It
. was developed by the JTF over the-course-of two mectinigs (at NCTC on May 13-15,2003; and in
~ Missoula, MT on August 5-7,2003), based on preliminary JTF discussions at prévious meetings: The
JTF notes that similar guidance-had been previously developed by Service:staff and States.in Region 1.
 As designated by cach of you, the members of the JTF represent both State fish and wildlife agencies and -
the Service, and are fisted at the end of the memorandum.

Following the JTF meeting in May, a draft recommendation was developed incorporating workgroup
input, which included input from a number of Service Regions. The draft recommendation was then
provided to all grantees of the Wildlife and Sport Fish Restoration Prograrus, and to all Service Regional |
Offices and relevant Service Programs, requesting comment. Comuments were received from nine grantee |
agencies, and from nine Service offices. Roughly summa rized, the most substantial suggestions

Oudcd the following:

. A number of commenters generally suggested that the guidance as drafted was not as helpful as it
should be. Of these; several focused on the examples provided in the guidance, noting that some



‘ examples didn’t provide a clear resolution to the scenario preseated. Others fclt the gmdanoc was

too confusing or too technical. After review, the JTF edited several of the examples (addressed

- more specifically below), and made edits throughout to improve the clarity of (e document.
One commenter questioned the need for the guidance. After review, and in light of the other

comments received, tthTF believes strongly that the guidance is necessary.

_ Some commenters questioned the tone of the dréﬁ guidance, generally fecling it was .
.inappropriately judgmental in places, especially in Section Il After review, the JTF
_considerably revised that sectiou, and u:luovcd languagc that sccmed unnceessary or

inappropriate.

Some commenters suggested clarification be added to address specific points, mcludmg -
consultation requirements for'candidate species; relationship between consultation and “ not likely

to adversely affoct” determinations; and the potential implications of avoiding section 7 - o
cousultation and dncrcbycmaungnneed forsecuon 10 compliance. Aﬂerrevnew theJTFadded

. bnefdxsaxssnon of these pomts

Some commenters requ%ted deﬁmtxons be added for specific terms used ﬁf:qxlelxﬂy in the draft

- guidance, including: consultation, informal/formal consultation, and federal nexus. After review, -

thc JTF added deﬁmtlons for these terms to Section IV.

‘One commenter advised that thc‘dmﬁ guidance use of “may affect” was ‘more restrictive than the
current use of which the commenter is familiar. Although the JTF edited relevant areas of the
. guidance to improve clarification, it made no substantial changes to its “may effect” discussion,

and believes the recommendation accurately reflects the requirements of law and regulation.

One commenter suggested adding the topics of construction and development to the discussion in
Section V.D. While the JTF agrees that these activities may require consultation, it felt the
discussion appropriately reflected this fact, as revised. '

One commenter felt that the draft statements concerning “wholl)r funded Statc activities” in

Section V.D. were overstated, and suggested that citations to laws or regulations be added. After
review, the JTF made a number of ¢ revisions to this section, to better explain that wholly—ﬁmded

~State activities may, but are unhkcly to, rcqwre consultatlon,

“Some commenters suggested that othcr grant types be addressed. One comment referred to grants

other than Wildlife and Sport Fish Restoration Program grants, and other commenters referred to
the grant types listed in Section V.E. The JTF believes its mandate is to review policy

specifically related to Wildlife and Sport Fish Restoration Programs, although it acknowledges

that the Director may wish to apply policy more broadly. Conceming the grant types in Section
VF., the JTF did not add new broad categories, but in its edits more explicitly noted that this list
is not exhaustive. '

Some commenters suggested that the discussion of land acquisition grants in the draft guidance
was t0o limited. These comments included: land acquisition grants may include construction
activities, requiring consideration of effects of the action; clarification is needed concerning
potential unphcauons of language about future actions; and land dlsposal is a common
occurrenice in some areas and thus should be addressed directly. After review, the JTF made
several revisions to more clearly address potential effects of construction and future actions, to
the extent they may need t0 be considered as part of the land acquisition grant action. The JTF
refrained from providing guidance specific to land disposal, due to ongoing uricertainties



O surroundmg this issue that involve programs other than Wildlife and Sport Fish Restoration
Progxams

- Many commenters provided specific editorial suggestions throughout the document. The JTF
. oonStdcmd each of these, and adopted most, but not all, editorial suggestions.

. .Commenters specifically commented on Examples 1,6, 7, 8, and 11. Most of these comments
- suggested that the conclusions in Examples 7, 8, and 11 may be overly speculative, and involve
. factualscemnosnotreasonablyoeﬂmntooccm After review, the JTF revised each of these

examples, at least in part. Mostunpoﬂant,tthTFprovxdedacleam yes” or “na” to each
- example, and revised the factual scenario to better ensure that it appropriately would lead to the
conclusion stated. If the stated resolutions of the Examples in the guidance are changed, the JTF
" respectfully requests that the revisions be provided to the JTF befon: the guidance is adopted as
pohw

The actual comments received oould be provxded to you at your rcqutst.

The recommendauon presented to you at this time reflects the ITF s-consideration of all of thesc
comments, and our consensus opinion after this review. If you have any questions about this

reomnmmdanon, or the process used by the JTF to arrive at this recommendation, please contact either of A
us, or any member of the JTF.

Members of the Joint State/Federal Task Force on Federal Assistance Policy (in‘alphabe(ical. ordcf):

_‘d Bamhart, Director, New York Division of Fish, Wildlife and Marine Resources
John Frampton, Director, South Carolina Department of Natural Resources
Don Friberg, Chief, Division of Federal Assistance, FWS Reglon 1
Dale Hall, Regional Director, FWS Region 2
Kelly Hepler, Director, Sport Fish Division, Alaska Department of Fish and Game
‘Bobbi Keeler, Federal Aid Coordinator, Montana Department of Fish, Wildlife, and Parks
Mitch King, Deputy Regional Director, FWS Region 4
_Kris LaMontagne, Chief, Division of Federal Assistance, FWS Washington Oﬁioe
Tom Niebauer, Federal Policy Advisor, Wisconsin Department of Natural Resources
- Gary Reinitz, Branch Chief, Grant Operations and Policy, FWS Washington Office
‘Glen Salmon, Director, Division of Fish and “ﬁldhfe Indiana DNR (cuxrent JTF member, joined aﬁcr
relevant discussions)
Paul Schmidt, Assistant Director, Mlgratcny Birds and State Programs, FWS ‘
David Waller, Director, Georgla Wildlife Resources Division (JTF during relevant dlsoussmns)

Attachment



‘ Date: Décembcr 11, 2003

Guidance for Conductmg
. Endaugcred Species Act Section 7 Consultation
on KFederal Assistance Grants to States

L Scope

Applies to Endangered Species Act (ESA) sectlon 7 consultanon conducted on all Wildlife and Spod Fish

Restoration Program (Federal Assnstancc) gmuts admuustcred by the U.S. Fish and Wlldhfc Scrvncc,
A(Setvxce)

R EN Purpose

" To establish guidelines for determmmg the scope of ettects of Federal -Assistance grants and to
‘dlstmgmsh effects of Federal Assistance gmnts from effects of other State actions.

III. Need

" Fi:déral Assistance actions provide grants to States for use in conducting fish and wildlifé conservation

restoration activities. Additional information on graat prograns can be found at the Seivice’s website
:/lgrants.fws.gov/). The States and Féderal Assistance have a unique partnership using grant monies

-to further the conservation of natural resources. The States combine their resources with Federal
Assistance grant monies and consequently it can be difficult for the Service and the States to determine

" how far the federal nexus extends. into the programs administered by the States. Some blologlsts contend
that combining federal grant and State monies extends the federal nexus.to the entire State. program
therefore, the entire State program is subject to the analysis and legal authority of section 7. This is not
the case ~ sxgmﬁcant portions of State programs are not subject to section 7 consultatxorL ,

The. primary purpose of this guidance is to help delincate the boundaries between thc"section 7 neéxus-and
that portion of the State programs that are not subject to section 7. “The pufpose of section 7 consultation
is to assist federal agencies in meeting their rcsponsxblhty to ensure that any action they authotize, fund,
or carry out will not jeopardize the continued existence of any listed species or result in the destruction or

adverse modification of designated critical habitat. Secondarily, the consultation process may provide for
mcndental take of listed animal species for a proposed action.

Federal Assistance grants are subject to the ESA section 7 consultation requirements (see Appendix E,
1998 National Section 7 Handbook). Formal consultation is not required for Federal Assistance actions
that have “no effect” on listed species or their critical habitats (see “consultation” definition in Section

V).

- IV. Definitions -

ost of the following definitions are quoted from the 1986 Implementmg regulations for conducting

tion 7 consultations (50 CFR §402.02). These definitions and terms are provided context and ﬁmher
explanation later ia this document.




Activities - purposeful undertakings by people.” This definition is not in the ESA, impleménting
regulatious, or Handbook. The term “activities™ appears in the rcgulauons and Handbook and is often
incorrectly used interchangeably with “actions.”
~ (Federal) Action - all activities or programs of any kind authorized, funded, or carried out in whole or in
part, by federal agencies in the United States or upon the high seas (50 CFR §402.02). ’
Action_area - all areas to be-affected directly or indirectly by the federal action and not merely the
immediate area involved in the action. (50 CFR §402.02)
‘Consultation — means the cumulative process of actiou analysis and findings that occurs between any -
federal entity (for purposes of this policy, the Division of Federal Assistance consulting with the Dnvxsnon
_ of Ecological Services) and the Service, as directed by section 7 of the ESA. .
Anformal consultation - means an optional process that includes all discussions and corrcspondence
-between the Service and a federal agency or designated non-federal representative, prioc to’ formal
consultation, to determine whether a proposed federal action miay affect listed species or desxgnated
“critical habitat. This process allows the federal _agency to utilizc the Scrvice’s cxpertisc to evaluate the
~agency’s assessment of potential effects or to suggest possible modifications to the. proposed action: that
could avoid poteritially adverse effects. If, at the conclusion of informal consultation, the determination is
made that the action will have “no effect” or “may affect, but not likely to adversely affect” on listed -
species or designated critical habitat, the consultation process ends- with the written Concurrence of the
Service on the “not likely to adversely affect”. : :
Formal consultation - occurs when, at the conclusion of mformal consultauon a determination, that the
action may affect and will likely adversely affect listed species or designated critical habitat is made.
' This consultation results in a bxologlcal assessment from the action agency and a biological opinion from
Service. The biological opinion offers reasonable and prudent measures to minimize antlcxpatod
‘ dental take. If jeopardy and/or adverse modification are concluded in the biological opinion,
reasonable and prudent altematives are offered by the Service to preclude jeopardy -and/or adverse
" .modification.

Federal nexus — all activities or programs of any kind authorized; funded, or carried out, in wholc orin
.part, by federal agencies.

Incidental take — take of listed fish or wnldhfc species that results from, but is not the purpose of, carrying
out an otherwise lawful activity conducted by a federal agency or applicant (50 CFR- §402.02). _
- Cumulative effects - those effects of future State or _private activities, not involving federal activities;- that
. are réasonably certain to occur within the action area of the federal actlon subject to consultatlon (50 CFR
~ §402.02).
. Effects of the action - the direct and mdlrcct effects of an actxon on the species or critical- habxtat, together

with the effects of other activities that are interrelated or interdependent with that actxon (SO CFR
§402.02).

Indirect effects - caused by the proposed action and are later i in time, but still are rcasonably certain to
occur (50 CFR §402.02).

Interdependent actions - have no independent utnhty apart from the action under consideration (50 CFR
- §402.02).

Interrelated acttons are part of a larger action and dcpend on the larger action for their justification (50
CFR §402.02).

V. Guidance for D_éterminin’g the Limit of the Effects of Federal Assistance Grant Actions

&s Section supplements the 1998 National Consultation Handbook. Refer to pages 4-23 through 4-28



.<;t"thc 1998 Handbook for additional information. This Section briefly examines direct, indirect effects of
- proposed federal actions versus the cumulative effects of other future non-federal actions and clarifies the
difference betwéen an action and an effect. You will also find an overview of the boundary between
Federal Assistance-funded actions and wholly State-funded actions. The importance of cladifying this
boundary for section 7 purposes cannot be overemphasized. Section V then provides additional guidance -
in applying the “but for” test. Sectiori V also highlights some of the statutory restrictions ‘on Federal
Assistance funds that should be understood prior to considering effects. Finally, five types of grants are
described, and general guidance on understanding potential effects i provided. ' :

A. Direct and Indirect Effects of Federal Actions: Federal actions can cause direct effects (immediate) -
and-indirect effects (caused by the action and are later in time, but still are reasonably certain to occur).
. The direct and indirect effects of a proposed federal action are the effects of the federal action itself,
together with the effects of interrelated or interdependent actions (see. CFR definition ‘above and the
Idontifyiug_any Intemelated or Interdependent Activities” below). Causation is- the key element in
"determining the effects of the action. Only those effects that are caused by the action under consultation
should be coasidered as direct or indirect effects. It may be useful to differentiate between effects and.
activitics/actions. Ouc helpful -approach is to think of activities/actions. as purposeful undertakings by
p@ple, and consider effects to be the ‘consequences of activities/actions, e.g., physical changes in air,
“sound or light levels, water or land, or other physical characteristics of habitat. o

B. Interrelated or Interdependent Activities: When analyzing the effects of a Federal Assisiancc action,

- determine if any other activities are interrelated or interdependent to the federal action. This is best
hieved by applying the “but for" test. The "but for" test asks the question, “Could another activity
‘but for". the action under consultation?" If the other activity could not occur without the action

under consultation, then the other activity is likely to be interrelated or interdependent. The effects of
_interrelated and interdependent activities are considered effects. of the action and are subjéct to
. consultation. If another activity would occur without the action subject to consultation, thea that activity
" is not interrelated or interdependent and any effects of the activity are not included- as effects of the
action, but the effects might need to be considered as cumulative effects described below. The effects of
interrelated or interdependent actions should be assessed in the effects analysis in addition to the direct

~ and indirect effects of the proposed action itself. - o ‘

One precaution: Take care to correctly identify the action under consultation when applying the “but for”
-test. For cxample, Federal Assistance may be considering a grant to build a bridge to connect an existing
highway to an existing campground and stream access used by anglers. The bridge may Uc
- interdependent upon the highway and the campground, but neither the highway nor the campground is
interdependent upon the bridge. The effects of the existing highway and campground ‘would -not be
effects of the proposed bridge, but would instead be regarded as part of the environmecntal bascliue.

C. Cumulative Effects: Cumulative effects are effects of future, non-federal actions that are reasonably
certain to occur in the action area. Such effects are neither caused by the fedcral action agency nor are
they their responsibility. During formal consultation, when the Service writes a biological opinion,
cumulative effects are considered in combination with the effects of the action, the status of the species,
and the environmental baseline when evaluating whether an action is likely to jevpardize the continued
existence of a species or adversely modify its designated or proposed critical habitat



D. Undcrstaﬂdgg Federal Assistance Programs and State Programs: The Service provides grants to
States to carry out fish and wildlife restoration ‘projects, including but not limited to coordination,
education, land acquisition, operations and maintenance, population and habitat management, sucvey,
inventory, and research. When Federal Assistance grants are used to wholly,. or partially fund such
actions, the initiation of informal section 7 consultation is appropuiate if the proposed action may affect
listed species or designated critical habitat. In contrast, States may also fully fund and implement
‘conservation activities such as. public outreach and education, licensing, and setting regulations for
. -hunting, fishing and other activitics. The effects of activities that are wholly funded by the State that do -
not meet the definitions of interrelated or interdependent actions should not be coansidered as “effects of
. the action” when conducting formal section 7 consultations (See Section 7 Handbook, pages xiii and xiv).. .
- Wholly Staté-funded activities occur without federal funds, but can still be interrelated.-or- interdependent
“upon federally-funded activities (see above for more on inferrelated and interdependent actions). In.most
cases, this scenario is highly unlikely. Some Service grant programs specifically prohibit funding State”
“regulatory actions, including establishing hunting and fishing regulations. The effects of wholly-State
funded activities, such as setting regulations, licensing, and law cnforccmcn_t are not effects of Service
" grant actions and should not be included as effects, of the action unless the “but-for” test indicates that
- they arc intericlated and/or interdependent on the proposed action. This outcome is unlikely.

E. Statutory Requirements and Limitations of Use of Funds as They Affect the Service’s ‘Ability to .
Influence Project Changes to Accommodate Threatened and Endangered Species Needs: The Seivice's
authority to require changes in a proposed action occur under formal consultation in: reasonable and
_ prudent alternatives (RPAs) to an action that is likely to jeopardize the continued existence of a species or
p>rsely modify or destroy its designated critical habitat; or reasonable and prudent measures (RPMs)
‘ terms and conditions (T&Cs) in an incidental take statement. The Service’s ability to require changes
to a proposed action through a RPA are limited by the Service’s legal authority and jurisdiction. The
Service’s authority to make changes in RPMs and T&Cs are limited by the “minor change” rule (see the
Consultation Handbook and 50 CFR §402.14(i)(2)).

The Dingell-Johnson Sport Fish Restoration and Pittman Robertson Wildlifc Restoration Acts prohibit
the use of grant funds for law enforcement, licensing, and regulatory functions. Grant funds under these
programs may not be used to write or enforce regulations; including huating, fishing, or other natural
. resource-uses, or issue licenses and permits for such uses. These are considered wholly State policy
_ actions not appropriate for federal participationi. Therefore, since there is no federal grant nexus to these
types of State activities, the Service cannot mandate changes in regulations, licensing, or permitting for
protecting listed species through the section 7 process. In addition, Federal Assistance disciction under
two major programs (Wildlife and Sport Fish Restoration) is limited to an evaluation of eligibility and a
test of “substantial in character and design” (50 CFR §80.13) that applies to Federal Assistance Programs:

All projects proposed for funding under the Acts must be substantial in character and design. A
substantial project (for fish and wildlife purposes) is one which: (aj Identifies and describes a need within
the purposes of the relevant Act to be utilized; (b) Identifies the objectives to be accomplished based on
the Stated need; (c) Utilizes accepted fisk and wildlife conservation and management principles, sound

design, and appropriate procedures; and (d) Yields benefits which are pertinent to the identified need ata
level cominensurate with project costs. ' :

@



E. G(ant"l‘ygg:_ The following discussion illustrates where the federal nexus (ie., effects of the federal
~ action) begins and ends for several common types of Federal Assistance-funded State projects.

" 1. Surveys, Data Collection and Analysis Grants: Effects of federally-funded surveys and data
collection are from physical actions of taking measurements or estimates. Service grants may also -

- fund data analysis and management recommendations based on data analysis. The uses of data for
.analysis are varied and unpredictable. Data analysis and recommendations occur “ori paper” and by
.themselves cause no effects. Policy is established when policymakers enact regulations, which
typically involves the consideration of a number of information sources that may or may not

. include data and recommendations from federal actions. Establishment of policy by State
policymakers. is not a federal action. The existence of data and analyses of data should ‘be
considered neutral and to have no effect on the environment. The use of data or analysis of data in

_ decision-making by policymakers.is generally accompanied by othier ‘considerations not rélated to
.. the specific.data. For these reasons, unless there are unusual circumstances, data collection actions
-~ do not have interrelated or interdependent activities and do not have effects aside from those caused
directly or indirectly by the physical acts of data collection (e.g. disturbing sediment in a stream ot
“harassing a nesting bird). The effects of federally-funded surveys and data colléction -do not
include the effects of States establishing hunting and fishing regulations based on the resulting data.

2. Land Acquisition: In general, the purposes of a land purchase are the focus of the section 7

. consultation because the federal action of deciding whether to fund land purchases is based on a~

- determination of whether the action is “substantial in character and design” (50 CFR §80.13). To

make’ that determination, Federal Assistance 1cvicws the purposes: for which the land is being

. purchased. In consultation, future management of land proposed for acquisition is addressed in the

limited fashion described below. Unless caused by the grant and reasonably certain to occur, the

effects of grants to acquire land generally do not include analysis of actions that might be taken by
landowners prior to completion of the acquisition. :

A federal action of funding land acquisition needs to include dircct and indirect cffects as well as -
the interrelated and interdependent actions of the funding action: For example, the transfer and
recording of title or deed from one entity to another is an interrelated activity because transfer and
recording of title or deed would not likely occur “but for” Federal Assistance funding the land
- acquisition. However, the effect of the deed or title tranisfer in and of itself is nil. :

Future management of land propased for purchase could involve indirect cffccts, or intcrrclated and
interdependent actions based on how the general or specific purposes and uses of the proposed land
purchase are described or need to be described in the grant proposal or grant agreement to satisfy
the “substantial in character and design” test (see 50 CFR §80.13, abovc). Howeve, cffects
analyses are not constrained to those contained in the “substantial in character and design” test.
Future management actions are subject to applicable ESA provisions and prohibitions either as they
are conducted hy the State or as part of a future Federal Assistance grant. : :

Land acquisition grants may include specific construction or other development. In these cases the
purchase would not be “substantial in character and design” without future construction. If a
specific construction activity is a part of a land acquisition grant, oc if the purchase would not be
0 ~“substantial in character and design” without specific future management or construction, then any



‘private entities. The dutics of a teclinical assistance

.coordination.and technical assistance grants would rarely,

effects caused by the management or construction activity would be included with the effects of the
action. "This would apply only to the management and/or construction activities identified at the
time of acquisition necessary to make the purchase “substantial in character and design” and not to

. all management actions taken in the future. Those future management or constriction actions

would be covered under future Federal Assistance grants with a new section 7 consultation, or

independently funded and carried out by the State agency with no section 7 requirements, but still
. in compliance with the ESA.

There is a continuing, larger, unresolved debate within the Service over assessing effects relative to

land disposal in a number of the Agency’s programs. For this reason, this -guidance does not

address land disposal in the Federal Assistance Program. Land disposal is less common' in the

 Foderal Assistance Program than land acquisition and future Federal Assistance guidarice on this

topic will be forthcoming when the issue is resolved.

3. Coordination and Technical Assistance: Generally, these types of grants fund State employees

to conduct planning and coordination activities and to provide technical-information to public and
position include providing environmental
comments -on documents for projects that may impact the State’s fish or wildlife resources,
providing answers to resource questions from the public, and creating ‘written materials for .

. landowners contemplating habitat’ improvement projects. In addition, these grants can fund

workshops, meetings and printing.of informational materials. In almost all cases, Coordination and

Technical Guidance grants do not fund implementation of on-the-ground actions. The information
- associated with these grants does not constitute direction or other maadatury guidance. As with all

Federal Assistance. grants, technical assistance funds cannot be used for law enforcement or
regulatory purposes. Technical assistance grants do not fund implementation of on-the-ground
actions, but rather provide information, and it is highly unlikely that they would cause adverse
effects to listed species or have associated interrelated or interdependent actions. For this reason,
| if ever, have direct or indirect effects on
the environment. including listed species or critical habitats. See the discussion preseuted’ in the
Surveys, Data Collection and Analysis example for additional explanation regarding the effects of

information.

4, E&ucation: Generally education éranm do not fund implementation of on-t!ic__—grouqd actions,

- but rather provide information. It is highly unlikely that they would cause adverse effécts to listed

species or have associated interrelated or interdependent actions. For this reason, cducation grants
would rarely; if ever, have direct or indirect effects on the environment including listed species or
critical habitats. Most of these actions will result in “no effect” detenminations.

5. Development: Grants that fund construction, reconstruction or routine maintenance of facilities
may result in physical changes to the environment and may include interrelated and interdependent
actions that may also cause physical changes to the enviroament. The physical cffcots of such
changes would be part of the effects of the federal action of funding the development project. The
direct and indirect effects of the proposed action and effects from interrelated. and interdependent

* actions must be considered.

’ ii Examples of Applying the Guidance to Projects



Below are examples of projects that are similar to actual pro;ccts funded by Service grants. Each cxamplc

is described and then following is a response that shows how thc gmdance should be generally applied to
the cxamplc

Example 1. A boat access site was purchased in 1977 with Federal Assistance funds. when no listed
- species occurred in the area. No effects were expected and no consultation occurred on the Federal
- Assistance funded purchase. The boat access site includes several acres of vegetated uplands that harbor -
a now-listed plant. Current Federal Assistance grants for the site are for mainténance of the access -
facilities (launch, approach, trails to fishing sites, parking lot, trash removal, and toilét maintenance), but
do not address management of the vegetated uplands. Over-night camping is prohxblted on the eatire site,

" but sometimes docs occur in the vegetated area.. Are effects from ovcrmght campmg ‘part of the effects of
~ the maintenance funding? : '

Example 1 Respanse No This is an -example of -an operation and maintenance grant on existing, -

" developed sites. The.effect of the maintenance, including -protective measures should be the subject of
consultation, not the cffect of illegal uscs unfess a strong arguncnt-can be made that the illegal activities
~ are. a result of the action, will occur later in time, and are reasonably certain to occur, and/or -are
interrelated or interdependent to the action. Linking the illegal activities to the action of funding routine : -
_maintenance is unlikely in this situation. The previous purchase and existence of the developed facilities
is not under- consultation and the land is serving the purposes for which it was purchased. The
. unauthorized or prohibited uses by citizens- of lands purchased with Federal Assistance funds are not
ects of the federally-funded maintenance, provided maintenance includes reasonable measures to

erentiate between intended and prohibited public uses. Reasonable measures may include posting
~ signs or placmg feaces to limit access. The Service has the responsibility to evaluate “otherwise lawful
Aactivities” in determining incidental take. It must be assumed that the lawful activities do not anticipate

illegal activities and, as such, the action agency cannot be held responsible for possible future takmgs that
are prohibltcd by law.

Example 2. Federal Assistance has funded the State to- lurc a technical coordinator who will provide
commeats regarding the effects on fish and wildlife from many federal actions in the State, including
federal highway projects, Forest Service actions, and Army Corps of Engineers permitting and dam-
operations. The federal actions the technical coordmator will comment on would likely have far reaching
“effects on many listed species and critical habitats. In the past, the State comments. have not always

focused on the protection of all listed species and critical habitat. Docs federal fundmg of this grant
trigger section 7 consultation?

Example 2 Response. No. This is an example of a technical guidance grant. The federal action of funding
a State technical coordinator has no effect on listed species or critical habitat.

" Example 3. Federal Assistancc_ has funded a State agency té conduct a study of two spmies of fish, one
endangered, the other threatened. The study involves capture and marking of fish for observation while
snorkeling. The Service and the State agency have signed a cooperative agreement under section 6 of the

ESA, and there is a completed section 7 consultation on the agxcement The cooperative agreement
 stipulates that: '

®



. f‘A}ty‘employee or Agent of the State Agency who is designated by the State Agency for such
purposes. may. when acting in the course of official duties, take any endangered species of fish or
wildlife that are consistent with the purposes of the Act and this Agreement, or any Project

" Agreement attached thereto, provided that such taking is not reasonably anticipated to result in: I)
the death or permanent disabling of the specimen; 2) the removal of the specimen from the State:
~ 3) the introduction of the specimen or any of its progeny-into an area beyond the historical range of

the species; or 4) the holding of a specimen in captivity for a period of more than 45 consecutive
) days n- : . -

and

the course of official duties, take any threatened fish or wildlife for conservation purposes that are
consistent with the purposes of the Act and this Agreement™. ' , -

“Any eniplo’we or agent of the State Agency who is designated by the Agency M, wlién_; acting in

s section 7 consultation required for this grant?

~ Example 3 Response. No, because a section 7 consultation on the cooperative agréement has already been

- completed. This is a research grant and the federal action is funding the State agency to conduct the study
of endangered fish and the interdependent action is implementation of the study plan. The curreat,
updated section 6 cooperative agreement anticipates that States would conduct this sort of study and has
already authorized take associated with this type of study. The study is the type of action anticipated,

_addressed, and authorized by the cooperative agreement. There are no effects of funding this action that
> not previvusly addressed in the section 6 cooperative agreement between the Service and the State

sh and wildlife agency.

" Example 4. Federal Assistance is proposing to fund a State elk and deer compatibility study. -The study
will measure the difference in browse availability in areas with only elk or deer, with areas with elk. and
deer. Two trained biologists will require 45 field days to collect browse measurements. One study area
was recently closcd to hunting thiough the State’s huating regulations for purposes not related to the
proposed study. Using a grant from a private source, the State has also recently purchased public hunting
access on privately owned land that was previously closed to hunting. When the State posted the study
area closure with signs and public notices, the State also included notification of the new access at the
previously closed area. Grey wolves and grizzly bears, as well as many listed fish and plants occur in
both the newly open and newly closed areas. ‘Is section 7 consultation required for this action? o

Example 4 Response. No. This is an example of a research grant and the federal action is funding a
study. There are no anticipated negative impacts to listed species of two biologists walking through
habitat assessing browsc trends. Closiug the hunting area was a State hunting regulation, unrelated to the
proposed action and is not subject to-section 7 consultation. Likewise, opening the new hunting area

using private funds is not part of the federal action of the study, and the effects of opening the hunting
area would not be considered as cffects of the proposed federal action. ’ : '

- Example 5. Federal Assistance is proposing to fund a State grant to conduct an aerial helicopter survey of
deer in an arca with a large nuber of endangered plants that are eaten by the deer. Biologists will record
the number and location of deer observed in the survey area. Biologists will compile and analyze the data



from previous years to determiné the trend in the population. The State will wholly fund biologists who
use the report to make recommendations on deer harvest to policymakers who establish the public policy
on regulatmns seasons, bag limits, and their enforcement. If the hunting season is closed, deer numbers
. may ‘increase and those deer may eat some of the endangered plants Policy makers will receive

_“information and recommendations from other biologists, other agencies, and the public prior to making a
decision. Is the grant that funds this activity subject to section 7 consultation?

. Example 5. Res_ponse No, unless there are demonstrable data to support a finding that the physical acts of
_ data collection such as flying and landing the helicopter impact listed species. This is an example of a
. survey and inventory grant and the federal action is funding the survey. The data generated by the survey
s varied and unpredictable. The data could indicate a stable, increasing, or decreasing trend in the deer -
‘population. The decision on what to do-with the data and any changes in public policy and regulations are
- made by policymakers, with consideration of public’ safety, environmeéntal and-economic effects, and
- other issues not related to the data. The effects of the hunting regulations set by a State policymaking
- process would notbe consndcred as effects of the federal actlon of collecting the survey data.

Exam Ie 6. Thc State has proposcd fundmg a parking lot expansion and bridge improvement aver Big
Stream on thie Big Stréam State Wildlife Management Area. Big Stream State Wildlife Management
Area was originally purchased with Federal Assistance funds'in 1958. The bridge over Big Stream and
 the parkmg lot both existed on site pnor to the State purchasing the area. The parking lot is over 500
. metess from the Big Stream and services the trailhead for the four-mile, non-motorized, 1op trail that
winds through the wetland adjaceat to Big Stream. The trail head is used by birders, duck hunters, and
;s country skicrs. The Wildlife Management Arca prohibits non-passcager vehicles, biking, and
rseback riding throughout the Wildlife Management Area, and prohibits hiking or skiing off the trail.
‘The trail does not go through the steep, rocky slopes on the edge of the wetland. The bridge improvement
‘will include removal of the existing mud and rock abutments and the one lane wooden bridge. The
improvemeént will replace them with timber and concrete abutments and a one-lane steel bridge. The
parking lot expansion will increase the existing gravel lot by 3,000 square feet and allow roughly five
more passenger vehicles to use the parking lot, bringing the total number of vehicles that may use the
parking lot to 20. The parking lot expansion will require removal of half of a little-used picnic area that
~ was constructed i in 1968, but will not disrupt currently undeveloped habitat. Threatened fish occur in the
" -Big Stream. Three listed plants endemic to: steep, rocky slopes also occui on the Wildlife Management
Area. The State has surveyed the bridge and picnic areas and immediate area around them, but did not
locatc any of the listed plants or suitable habitat for them. Is section 7 consultation required for this
grant? -

Example 6 Response. Yes. This is an example of a facilities construction grant. The effects of this’

_ proposed action would include all the physical ¢ffects of the parking lot expansion and changes to the
bridge and bridge abutments. If the parking lot expansion would likely increase the potential for human

- use beyond the baseline, then the indirect effects of thie of increased human use should also be considered
" as part of the cffects of the proposed action. Because of the steep, rocky slope in the area of the- proposed
action or areas affected by the proposed actlo_n one would expect no effects on listed plants. However,
threatened fish occur in Big Stream, therefore effects on the fish from the bridge work would potentially

bc unavoidablc, and may be adverse, depending upon the timing and other measures that are available to
avoid or reduce effects. When designing the project, appropriate staff, such as, State biologists and
‘magers, and the Service's Federal Assistance and endangered species biologists- should coasider the



ﬁst mcthods for accomplishing the proposed bridge and parking lot work while protecting the threatened
" fish in Big Stream. If adverse effects are likely, formal consultation on this action would be necessary. If
a Corps® Clean Water Peqmiit is also required for this action relative to in-water work associated with the

bridge, that action should be regarded as interdependent with the Federal Assistance grant and any effccts
of thc Corps permit would be included as effects of the Federal Assnstanoe graat.

Example 7. The State proposes to conduct huater educatlon classes to help hunte(s succcssﬁxlly identify .
the gender of an introduced species of ungulate using in part grant monies from Federal Assistance. The

~ . purposc of thc class is to_provide infounation to hunters o help them tdcnufy male ungulatcs for harvcst
The State wants to only harvest males because the herd is below optimum size and- ‘they wish to allow the
herd to increase in numbers until it reaches herd objectives. ‘The ungnlatc s fomgmg habits mlpact the
habitat of a listed species. ‘Is section 7 required for this grant action?

Example 7 Resgons& No. This is an examplc of a hunter education gmnt. Education gxants have “no
effect” on listed species or their critical habitats because there arc no identifiable dircct oc indirect cffccts

- nor are there any interrelated or interdependent actions related to the grant proposal Transfcr of
‘ knowledgc and information does not create effects for section 7 purposcx

Exam Qle 8 The State has appltcd to Federal Assnstancc for a 'grant to fund the purchise of native
grasslands to provide hunting opportunities pnmanly for a metropolitan area 100 miles away. Hunting
demand exceeds opportunity and the State commission heartily endorses the proposal. Species proposed.

for. huntmg ar¢ ring-necked pheasant, mourming dove, and waterfowl. In order to provide suitable habitat
those targeted species, the native grasslands will have to be converted to row crops and several

llow wetlands. The native grasslands are home to nesting mountain plover and whooping cranes
é::éasmnally fly over the area during fall and spring migrations. The whooping crane is listed as

endangered and the mountain plover is proposed for hstmg under the ESA. Is section 7 rcqmrcd for this
) grant action?

Example 8 Response. Yes. This is an example of a land acquisition grant. The legal process of acquiring
the land would have no effect on listed species or their habitats. However, because of the stated
~ objectives of the land purchase, it is reasonable to assume that subsequeat to land sale to the State, the.
grasslands would be converted to crop land which would likely impact the nesting activities of mountain
plover. These land use conversions are either indirect effects or interrelated actions related to the realty
transaction process and need to be considered in a section 7 consultation. The i impact gn whoopmg cranes -
is cither neutral (no effect) or beneficial (may affect, not likely to advcrscly affect) due to the creation of

wetlands. The Service needs to provide written concurrence that it is not likely to adversely-affect
whooping cranes.

Example 9. The State has applied to Federal Assistance for a grant to fund a hunter- check station that
‘gathers information on a number of wildlife species harvested, including wild pigs that are a State-

- regulated game animal. The data gathered at the chieck station will be used. to assess the health, age

. structure, sex ratios, and other life information of the pig population. The information will help enable
the State to make informed management decisions for the pig population. Pig huating is coatroversial

_ within the State because they are non-natives and destroy habitat occupied by native listed species. A
faction that would like to see pigs eliminated rather than regulated for sport hunting contends that
information gathered at the check stations is used to make management decisions and thus the entire

o®




*ldlifc ﬁ\anégcment program of the State fish and wildlife agency is subject to section 7 consultation. Is |
- this grant subject to section 7 consultation?

. " Example 9 Response. No. This is an cxample of a survey and inventories grant. The physical process of
- collecting the data will not cause effects to listed species and their habitats. Use of thé data after it is
collected is effect-neutral and does not trigger section 7 consultation. There is no legitimate section 7
‘nexus to the general operation of the State agency associated with this action; therefore, the general
wildlife management program operation of the State agency is not subject to section 7 consultation.

Example 10. The State wishes to use a Sport Fish Restoration graat to stock non-native, hatchery-raised
rainbow trout in streams occupied by a listed threatened species. Rainbow trout are highly sought by the
* -State’s sport.anglers and there is widespread support for this proposed action because the streams cannot
- .. supply enough fish to satisfy local angling demands. Does section'7 apply in this case?

~ Example 10 Response. Yes. This is an example of a fish and wildlife population management grant. The

“act-of stocking rainbow trout in habitat occupied by listed species would likely cause direct and indirect

- effects to the listed species. The effects of this grant proposal will have to undergo section'7 consultation-
to determine if the effects are adverse. If the effects are adverse to listed species or their critical habitats,

formal consultation is required. However, if the non-native species had previously or historically been

étoi;ked into the system, the extent of the pre-existing stocking program should be included as part of the
. environmental baseline. ) :

Example 11. The State wishes to increase public awareness of its properties. They propose a grant to

eral Assistance to develop, publish, and distribute information that features the properties’ locations,
es, history, and other types of information that would be useful to the public. Some of the properties
have listed species within their boundaries. Does section 7 apply to this grant action?

Example 11 Response. No. This is an example of an outreach graat. The development of inforration is
effect-neutral to listed species, therefore, formal section 7 is not required on this type of grant proposal.




