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To: . Thomas Dcnnctt, Prcsident
_Intmlanonal Association of Fi ish and Wildlife Agencxes

Steven Williams, Duector .
“US. Ftsh and Wldhfe Servxoe
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' Joint State/Federal Task Foroc Federa snstance Pohcy
Subject: Policy Recommendation of the Joint' State/Federal Task F(;roe on Federal Assistance

Policy - Program Income from Federal Assistance Grants

The Joint State/Federal Task Fome on Federal Assistance Policy (JTF) submits the attached
recommendation concerning “Program Income from Federal Assistance Grants™ for your review and
consideration. We suggest that the guidance be implemented in the form of a Director’s Order, with
future codification within the U.S. FlshandWﬂdhfc Service Manual.

Y'Ihe substance of the policy reoommmdatxon is detaxled within the body of the recommendation itself. It
-was developed by the JTF. over the course of three meetings (in Atlanta, GA, on March 11-12, 2003, at
NCTC on May 13-15, 2003, and in ‘Missoula, MT, on August 5-7, 2003), as well as J1F workgroups who
submitted information to the JTF at each of these meetings. As designated by each of yeu, the members

of the JTF represent both State fish and wildlife agencies and the Service, and are listed at the end of the
memorandum. '

Following the JTF meeting in May, a draft recommendation was provided to all grantees of the Wildlife
and Sport Fish Restoration Programs, and to all Service Regional Offices and relevant Service Programs,
requesting comment. Comments were received from ten grantec agencies, and from seven Service
offices. Roughly summarized, the most substantial suggestions included the following:

The most substantial comments received addressed income received after the close of a grant period.
" number of commenters strongly suggested that this income should be treated as program income,
ther than the draft recommendation to treat this income as license revenue. While the commenters

explicitly taking this position were a minority of total comments, they did include both States and

Service offices, and the commenters made several policy arguments in support of this position. The



‘ JTF review of this issue included substantial discussion of this point before and after comments were
: reocived; and revicw by State and federal lcgal counscl. Itisthe consldered position of the JTF that
existing law and regulation does not require income received after a grant period closes to be
accounted for as program income, and therefore to make a policy recommendation along such lines
would overstep. federal authority. Therefore, the JTF recommends that such income be treated as
license revenue, but that pollcy be established to clarify that a State may request the income be
treated as if it were progmm income, by including a provision in the grant agrecment.

- A substantial number of commenters also expressed concern about the definition ()f program income
in the draft reccommendation. In addition to general questions about the accuracy of the proposed
definition, some comments suggested that it was mappropnate to restrict the definition to “income
received” by the grantee or subgrantee. After réview, and noting that the provided definition is a

. direct quote from the controlling federal regulation, the JTF made no substantive change to this

séction. The JTF believes it is both important and appropriate (o cxphutly t,ldx 1£y that the xcgulatxou
" includes only income actually reocwcd. ' .

Onc c_ommci:m sugch{cd that the lcumuucudaliuu should solely quote 50 CFR.80. 14(c), 6onccming
whether activities that generate program income are allowable. The JTF believes that considerable
confusion has existed due to perceived inconsistencies between 50 CFR 80.14(c) and 43 CFR
12.65(a), and that simply quoting one or the other of these regulations would fail to address this
confusion. Consequently, the language in Section 5 of the recommendation-was created after much.
- discussion and after consultation with both State and federal legal counsel and it mtcnded to provide
. guidance fox: intcrpreting cach of these rcgulahons

Some commenters su‘ggested that Section 6 of the draft recommendation was confusing and added
little to the recommendation as a whole. ' After review, the JTF agreed that the section was not
necessary to the purpose of the recommendation, and therefore removed this section.

Scveral commenters expressed concern about the impact of the draft recommendation on
subgrantees, and especially the potential that draft Section 8 (new Section 9) would. impose
inappropriate financial reporting from subgrantees after the grant period closcs After review, the
JTF believes that subgrantees are subjcct to the same requirements conceming program income, as
amatter of law. However, after a grant period ends, the JTF believes that the subgrantee relationship
terminates. Consequently, unless ongoing reporting and oversight is required by some other ongoing
rclationship with the subgiantee, the JTF docs not beliove there is basis for this concem:
Nonetheless, the JTF has identified that relationship between a grantee and a subgrantee, in general,
to be a potential topic for future JTF discussions and possible development of policy clarification.

One commenter noted the important distinction between prograin income, and income generated

from the salé of property. The JTF agrees, and reviewed the draft rccommendatlon to ensure that
it specifically addresses program income.

Some additional comments addressed draft Section 8 (new Section 9), with questions about the:
definition of “grant penod, application of matching funds that came from an outside source, and

other edits. After review, the JTF rcvxscd the recommendation where it felt it was necessary to
' clarify these points. :

Somc commenters suggested that grantees be provided the option to use either deductive or additive
methods, when reporting program income. One commenter, however, suggested that the deductive:
method should remain the preferred method, and that cost sharing or match should never be an



. approved method. After review of these comments and further discussion and review of the
applicable regulations, the JTF 1cvised the reconunendation to allow cither deductive. o “additive
-methods be used, and allow cost shanng or match only when the Service deems appropriate based
on appropriate considerations, as described in the recommendation. The JTF notes that the
regulations provide for considerable flexibility, and that this is very much a statement of policy.

- * Oue commenter expressed concem that by allowing these various methods of application of progiam -
" income, the recommendation would allow the funds to be used in totally separate programs. The -

JTF did not intend this result, and reviewed the language to ensure it was no_tt'sfated in the
recommendation.

Some commenters raised the quwtmn of the time périod when program income maybc apphed. For
example, one commenter noted that some Service Regions allow excess- program income to be

“carried over” to future grant agreements. Afier review, the JTF agreed that this issue should be
“addressed, and new Section 8 establishes the basis by which such excess program income. may be
used in'a subscqucnt grant, based on the JTF’s review of controlhng law and rcgulatlons

A number of commenters addressed the cxamplcs in Exhibits 1 and 2. Onc commenter questionied
whether the Exhibits were necessary. Most, however, strongly supported the need for the examples; - .
.and pnmanly suggested that the draft examples be clarified, and that addltlonal, more specific
examples be added. After review, the JTF made considerable revisions-and additions to the
. examples, focusing especially on Exhibit 1. The JTF also notes that, as statéd both in the

recommendation itself and in the intruduction to the Exhibits, they are inteuded to be dynamic lists
to help provide guidance.

One commenter questioned why this recommendation was limited to Wildlife and Sport Fish.
Restoration Programs, and suggested an additional authority for Section 3. After review, the JTF
notes that it considers its mandate to be specifically related to these Programs, although the Director
may choosc to apply policy morc broadly. The JTF reviewced the appropriate authoritics again bascd
on the comment, and believes it is appropriate to cite only law and rcg'u[ation. '

A number of general edits were suggested, for example in dmﬁ Section 7. The JTF mvxewed and
mcorporate these edits where appropriate.

- A few commenters expressed frustration in the limited time made available to comment. The JTF
noted this frustration, and continues to explore methods to allow for comment in the most effective
manner possible. However, the JTF believes the commerits received were substantial, relevant, and -
reflected the broad range of viewpoints concerning this issue. ’

‘Fmally, a minority of commenters expressed strong -reservation concerning the: draft V
recommendation, believing that it constltutcs an inappropriate erosion of federal oversnght of State
programs. The JTF notes this concern, but believes the policies expressed in the recommendation

 are consistent with law and regulation, and in many cases are necessary to ensure that the law and
regulations are implemented appropriately.

'.ctual comments receivcd could be provided to you at your request.

The recommendation presented to you at this time reflects the JTF’s consideration of all of thesé cominénts,
and our consensus opinion after this review. If you have any questions about this recommendation; or the

process used by the JTF to arrive at this reccommendation, please contact either of us, or any member of the
JTF. '



‘.«s of the Joint State/Federal Task Force on Federal Assistance Policy (in alphabetical order):

"Gerald Bamhart, Director, New York Division of Fish, Wildlife and Marine Resources
Jobn Frampton, Director, South Carolina Department of Natural Resources
Don Friberg, Chief, Division of Federal Assistance, FWS Region 1
Dale Hall, Regional Director, FWS Region 2 .
Kelly Hepler, Director, Sport Fish Division, Alaska Department of Fish and Game
Bobbi Keeler, Federal Aid Coordinator, Montana Department of Fxsh, Wlldhfe and Parks
"Mitch King, Deputy Regional Director; FWS Region 4 .
Kris LaMontagne, Chief, Division of Federal Assistance, FWS Washmgton Office
Tom Nicbavuer, Federal Policy Advisor, Wisconsin Department.of Natural Resources
- Gary Reinitz, Branch Chief, Grant Operations and Policy, FWS Washington Office.

Glen Salmon, Director, Division of Fish and Wildlife, Indiana DNR (cmrcnt JTF member, )omed aﬁcr
- relevant discussions)

Paul Schnudt, Ass1stant Director, Migratory Birds-and State Programs, FWS .
‘David Waller, Du'ector Georgla Wildhfc R&sourccs Division (JTF during relevant dlscussnons)
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